Abstract: This article draws upon a Neo-Gramscian analysis of World Order to critically assess the relationship between neo-liberal globalisation and socioeconomic rights. It argues that, notwithstanding the well-documented discursive tensions that appear to exist between neo-liberalism and socioeconomic rights, the latter have been re-conceptualised in a manner that is congruent with the hegemonic framework of the former in a number of international institutional settings. This has been achieved in part through three discursive framing devises which I term socioeconomic rights as aspirations, socioeconomic rights as compensation and socioeconomic rights as market outcomes. I conclude by arguing that, despite such appropriation, there are still fruitful possibilities for counter-hegemonic articulations of socioeconomic rights to contest neo-liberal globalisation.
Introduction
There has been much literature documenting the apparent normative incompatibility of socioeconomic rights and neo-liberal governance. 1 For the purpose of this article, this perspective Part 2 of this article will provide a Neo-Gramscian analytical framework for understanding the relationship between neo-liberal globalisation and socioeconomic rights. Part 3 will then examine the ways in which the discourse of socioeconomic rights has been incorporated into the neo-liberal framework. It will be argued that the co-option of socioeconomic rights discourse has been achieved through three framing devices which I will term socioeconomic rights as aspirations, socioeconomic rights as compensation and socioeconomic rights as market outcomes. Finally, Part 4 will briefly conclude by arguing that, despite such appropriation, there are plenty of opportunities to incorporate socioeconomic rights discourse into a counter-hegemonic praxis aimed at contesting the predations associated with neoliberal globalisation.
Neo-liberal Globalisation and Socioeconomic Rights: A Neo-Gramscian Framework
For proponents of the incompatibility thesis it is often explicitly or implicitly assumed that neoliberalism can be understood as doctrine or ideology in the sense of a relatively unified set of ideas about the world. 12 Whilst such accounts are useful for allowing critical examination of the theoretical underpinnings of various neo-liberal policies, they may underestimate the reflexivity of neo-liberalism to adapt and change in the face of adversity, including its capacity to absorb and neuter counter-challenges. 13 By contrast, what was central for Gramsci was that ideology is not simply the artificial and mechanical imposition of a ready-made doctrine but rather a historical process of on-going 'ceaseless struggle'. To make sense of the complex ways in which a particular set of beliefs becomes so seemingly pervasive, it is useful to begin by considering the general interpretive category of hegemony as developed by Gramsci. Hegemony was used by Gramsci to explain the means by which dominant classes legitimate their rule through the medium of ideology. 21 Gramsci was interested in the ways in which the capitalist classes were able to accommodate and incorporate the interests and demands of diverse social groups through the acquisition of political legitimacy and the consent of the governed. 22 Consent is generated primarily through the exercise of moral and intellectual leadership, that is, leadership which articulates an entire 'ethical-political' world view via an array of ideological and institutional practices. 23 Such consent must be cultivated continually through the dominant group articulating its own sectional interests in ways that take on a universalistic appeal.
This is achieved in part through a number of self-consciousness "compromises" which take account of the interests and tendencies of the non-dominant ("subaltern") social groups as well as through particular forms of sacrifice of the immediate, short-term interests of the hegemonic bloc.
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It is worth noting that, in contradistinction to Gramsci's approach, the predominant analysis of hegemony within legal literature is severed from its Marxist roots and recast within a poststucturalist framework. 25 For example, Sonja Buckel and Andreas Fischer-Lescano argue that
Gramsci's grounding of hegemony in social class relations can no longer be sustained because 'the polycentrism of modern societal power relationships is based on specific situations of rule and exploitation interwoven with a plurality of multiple technologies of power and constituted together 21 A. Gramsci, Selections from the Prison Notebooks of Antonio Gramsci (Q. Hoare & G. Nowell Smith eds. and trans.) (1971) 57 (hereafter 'Gramsci'), at 258. 22 Ibid at 12. 23 Ibid at 258. 24 Ibid at 181-182. 25 To achieve hegemony, neo-liberal governance must be adaptive to critiques that emanate from 'counter-movements' which spring up in response to the dislocating effects of radical free market policies. 36 Hegemony is not simply an attempt to impose a top-down, unified and coherent theory onto a passive populace but rather an on-going process that requires and presumes the consent of the subordinate classes via an array of concessionary processes. In line with such analysis, it is generally recognised that neo-liberal globalisation has gone through two specific phases; 'the first as the shock-therapy associated with Reagan and Thatcher, Latin America, and the Soviet bloc, and the of primitive international relations, swept up in the maw of an international bureaucracy'. 51 Whilst neo-liberal doctrine and the ideal of socioeconomic rights appear to be in discursive tension, following a neo-Gramscian analysis it can be suggested that neo-liberal hegemony is achieved not through the imposition of a coherent and unified doctrine on social reality but rather through an ongoing process of contestation that involves incorporating subaltern concerns into the hegemonic discursive framework through 'ever more refined but basically unchanged versions' of neoliberal governance. 52 In short, the necessary reflexivity of a given hegemonic project coupled with the ambiguous relationship of rights discourse to power means that discursive tensions that appear to exist between the two cannot be taken as given facts and indeed discursive imbrication at the intersection of the two discourses is likely.
Socioeconomic Rights Co-opted
In this section, I will discuss three discursive frames through which socioeconomic rights under of socioeconomic rights can lead to discursive slippages in which the discourse is fully integrated into the neo-liberal hegemonic framework.
Socioeconomic Rights as Aspirations
Despite repeated proclamations of the indivisibility of all human rights, socioeconomic rights have always had a second class status in relation to their civil and political counterparts in the international framework of human rights protection. 54 Western Governments in particular have The upshot of all of this is that even after the ICESCR-OP comes into effect, many of the violations of very same standards lack the 'bite' of hard law regimes to be able to mount effective challenges to the injustices associated with neo-liberalism.
Socioeconomic Rights as Compensation
At the 1994 annual report of the CESCR, a discussion was held with representatives of intergovernmental institutions and a number of non-government organisations (NGOs) on the question of the role of social safety nets as a means of protecting socioeconomic rights in the context of SAPs and transitions to free market economies. 80 The debate was sharply polarised between the representatives of the intergovernmental institutions and the NGO participants. 81 The IMF representative defended the function of SAPs, arguing that they promoted the economic growth required for the realisation of socioeconomic rights. 82 Whilst he acknowledged that these programs may have certain 'severe consequences' in the short term, they would prove beneficial in the long run and at any rate were preferable to the economic situation that debtor countries would experience if they were not to implement them. 83 Furthermore, he argued, appropriate social policies, and in particular temporary social safety nets, would be appropriate to mitigate the adverse impact of structural adjustment on the poor and other vulnerable groups. 84 Against this view, the representatives of the NGOs argued that social safety nets were an inadequate means to alleviate poverty in the context of structural adjustment. 85 It was argued that the structure of the SAP model itself was incongruous to the realisation of socioeconomic rights due to its focus on economic growth as an end in itself, its insufficient attention to broader social policies, the lack of democratic 80 CECR, Report on the tenth and eleventh sessions (2-20 May 1994, 21 November-9 December 1994), UN Doc.
E/C 12/1994/20, at paras.363-390. 81 Ibid, at para.390 82 Ibid, at para.373. 83 Ibid. 84 Ibid at para.373. 85 Ibid. See e.g. para.384.
participation in how it is implemented and the lack of concern for the particular social needs of developing countries.
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Philip Alston, the then Chairperson of the CESCR, underlined that there could be no trade-off of fundamental human rights in the SAP process but also noted the difficulties faced by a supervisory organ charged with the observance of human rights in establishing the degree of flexibility that was appropriate in regard to the fulfilment of human rights. 87 Whilst it should be noted that the purpose of the general discussion was to exchange views rather than to find answers to the questions raised, Alston's cautious remarks illustrate the limitations of the types of critical enquiry that can take place within the formal framework of human rights officialdom. The UN human rights system is premised on the understanding that the legal and political are entirely distinct categories and it is the function of its relevant human rights bodies to clarify, monitor and enforce the content of international legal norms whilst remaining neutral on questions of a political nature. 88 Hence, the CESCR has argued that, in terms of political and economic systems, the ICESCR 'is neutral and its principles cannot accurately be described as being predicated exclusively upon the need for, or the desirability of a socialist or a capitalist system, or a mixed, centrally planned, or laisser-faire economy, or upon any other particular approach'. 89 Such a position is of course the orthodoxy in legal human rights discourse: human rights norms are able to regulate the political because they are 'objective' and stand above the domain of politics.
A neo-Gramscian account of World Order would call into question the ability of international law to genuinely be a politically neutral force and would rather argue that international law's role in creating, sustaining and contesting coercive and consensual social relations in the interlinked arenas 86 Ibid, at paras.378-386. 87 Although the CESCR has been critical of the impact of the SAPs/PRSPs on socioeconomic rights it has nevertheless asserted that it recognises 'that adjustment programmes will often be unavoidable and that these will frequently involve a major element of austerity'. 92 The CESCR does not consider any of the trends and policies associated with neo-liberal globalisation -financialization, austerity, privatisation and deregulation -to be necessarily incompatible with the realisation of economic, social and cultural rights. 93 However, it argues that such tendencies, when taken together, must be compensated for by approaches which enhance the compatibility of those trends and policies with full respect for ESCR. 94 In short, the CESCR advocates 'adjustment with a human face'.
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Here we witness a certain overlap between the language of the CESCR and the discursive framework of the PWC: both consider trends in neo-liberal globalisation to be 'inevitable' and both favour and that poorer households are not disproportionately burdened with expenses. 104 Again, whilst the non-discrimination principle might appear to challenge the current logic of neo-liberal driven austerity given the disproportionate negative impact it is having on the poor, 105 it should be recalled that the PWC discourse of neo-liberalism is formally committed to policies designed to ensure that the poor do not bear the brunt of structural adjustment and austerity. 106 Whilst such commitments can easily be dismissed as empty rhetoric, it is important to bear in mind that austerity measures and neo-liberal policies can be combined with limited compensatory measures aimed at the poor and socioeconomic rights discourse can become an alibi in facilitating this process.
To provide an illustration of this point let us consider a case from 2012 in the United Kingdom. In
Hurley and Moore vs. Secretary of State for Business, Innovation and Skills the claimants sought to
challenge Government regulations that tripled the maximum chargeable rate for annual university tuition fees to £9000. 107 It was contended that the threefold increase in tuition fee rates was contrary to the right to education under Article 2 of Protocol 1 (A2P1) of the European Convention of Human Rights (ECHR) 108 and alternatively was contrary to that provision when read with Article 14 of the ECHR which prohibits discrimination in the enjoyment of Convention rights. 109 The claimants argued that these rights had to be read in light of the UK's obligations under the ICESCR which provides that 'higher education shall be made equally accessible to all, on the basis of capacity, by 104 See e.g. CESCR, General Comment 14, supra 65 at para.12(b)(iii); CESCR, General marketization and commodification of higher education is effectively given a human rights stamp of approval provided that some formal mechanisms are put in place to offset disproportionate impact upon poorer students. This framing of socioeconomic rights accepts the parameters of the present order and is entirely commensurate with the reproduction of existing structures and forms of power.
Socioeconomic Rights as Market Outcomes
It is within this third framing that socioeconomic rights become completely aligned with the neoliberal hegemonic discursive formation. Much of the counter-hegemonic potential of socioeconomic rights discourse lies in its ability to subject the market to the primacy of human rights. Within this third framing of socioeconomic rights as market outcomes, the counter-hegemonic formation is inverted so that the market not only assumes primacy over human rights discourse, but becomes the means though which socioeconomic rights are attained. Upendra Baxi, analysing the impact of the materiality of neo-liberal globalisation on human rights discourse and praxis, suggests that the power of human rights has been appropriated by 'global capital', resulting in a shift towards a 'traderelated market friendly paradigm'. 116 Within this alternate paradigm the 'promotion and protection of some of the most cherished contemporary human rights becomes possible only when the order of rights for global capital stands fully recognized'. 117 Socioeconomic rights are thus reconceptualised as derivative of the rights of private businesses and TNCs. The corporate friendly reading of socioeconomic rights finds its expression in arguments such as the 'right to food (now reconceptualised by the Rome Declaration as the right to food security systems) is best served by the protection of the rights of agribusiness corporations'; 118 the right to water is best served by granting 'corporate rights to withdraw water globally for private profit' 119 and the 'right to health is best served, in a variety of contexts, by the protection of the research and development rights of pharmaceutical and diagnostic industries'.
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In addition to socioeconomic rights being derivative of the property rights of TNCs and private business interests, they are also dependent upon the creation of a neoliberal macroeconomic The reframing of socioeconomic rights as market outcomes discursively incorporates them into the neo-liberal fold in a number of ways. Firstly, socioeconomic rights are completely subject to the logic of the market rather than the market being subjected the logic of human rights. Secondly, the holders of socioeconomic 'rights' are effectively reconfigured as market citizens ('homo economicus') whose rights consist of the opportunity to secure goods in the market place rather than have them as legal entitlements vis-à-vis the State. And thirdly, the obligation of the State shifts from the direct duty to ensure access to welfare goods and services to the duty to provide the framework in which individuals exercise economic freedoms to secure their own access to welfare goods and services.
This framework is itself largely defined in terms of neo-liberal policy prescriptions although it is likely to contain compensatory mechanisms associated with the discourse of the PWC. the Guidelines also stress that 'states will take into account that markets do not automatically result in everybody achieving sufficient income at all times to meet basic needs' (Part 2, Guideline 4.9) and that 'State parties should, to the extent that resources permit, establish and maintain safety nets to protect those who are unable to provide for themselves' (Part 1, Guideline 17).
Socioeconomic Rights and the Prospects for Counter-hegemony
From the above analysis, it can be argued that the language of socioeconomic rights has been incorporated into neo-liberalism's hegemonic project of 'global governance' to a significant degree.
This might suggest that attempts to use socioeconomic rights discourse as a counter-hegemonic challenge to neo-liberalism will necessarily prove ineffectual. I would suggest however that this is not the case. Socioeconomic rights discourse under international law contains a number of potential counter-hegemonic frames: the presumption against retrogressive measures can be used to challenge the logic of austerity; the prohibition against discrimination can challenge privatisation measures that disproportionately impact on poor and marginalised groups; and the goal of progressive realisation of universal access to certain material entitlements condemns widespread poverty and material deprivation and opens up legal and other institutional channels to challenge them.
Of course, as this article has illustrated, these principles can be interpreted and enforced in such a way as to render them compatible with neo-liberal governance, but such risks of co-option exist in relation to all potentially counter-hegemonic discourses. To adapt a phrase from Patricia Williams, the problem here lies not with socioeconomic rights discourse itself, but rather with the 'constricted referential universe' that it operates within. 137 Battles for the meaning and realisation of human rights 'articulate the social conflicts and contradictions embedded in social life and are one of the many forms in which these struggles get played out in ways that reflect, albeit in complex and mediated fashions, the prevailing balance of forces'. individual life, but of making 'critical' an already existing activity'. 139 Counter-hegemony cannot be constructed on a purely oppositional plane but rather entails 'the "reworking" or "refashioning" of elements which are constitutive of the dominant hegemony'. 140 Counter-hegemonic strategy would therefore entail articulating and re-articulating elements pertaining to the discourse of socioeconomic rights in ways in which they contest the neo-liberal hegemonic formation.
Whilst some have argued that human rights strategies may compete with, and preclude, other emancipatory programs, 141 there is no reason to view the discourses that counter-hegemonic praxis can draw upon in terms of competing, either-or categories. 142 Instead, socioeconomic rights discourse might be thought of as a component in a 'portfolio' of discourses aimed at contesting neoliberal globalisation. 143 There are a number of global justice movements that employ socio-economic regional and bilateral trade agreements. 148 Right to health based strategies have not only been utilised to allow States to make greater use of TRIPS flexibilities (e.g. in relation to compulsory licensing and parallel importing of medicines) but also to push for alternative models of medical research and development that are orientated towards health needs rather than the commercial interests of pharmaceutical TNCs.
The Water Justice Movement:
For over a decade social movements from around the world have been resisting the privatisation and commercialisation of water. 150 A global movement has emerged that has challenged corporate private sector involvement in the supply of water services and has been arguing for and putting into practice alternatives that are inclusive, participatory, democratic, equitable and sustainable. 151 A central plank of campaigning strategy for many of these movements has been to push for the recognition of the right to water in both domestic and international law. A target of the global water justice movements has been the World Water Forum (WWF) which meets every three years. Critics accuse the WWF of being a corporate-led, profit-motivated organization that refuses to acknowledge the human right to water. 152 At each WWF summit, activists from all over the world gather to protest as well as organize parallel summits in which alternative visions of water governance are articulated and related to the realization of the right to water.
Whilst the category of the universal has come under attack from certain quarters of post-colonial and post-structuralist scholarship as an imperialist ideal that seeks to impose European provincial ideals on the Global South, there has also been a revival of scholarship that seeks to defend a variant of normative universalism as a language of collective identity, resistance and transformation. 165 Neoliberal capitalism has been truly universalised -from austerity Europe to the debt ridden Global
South. In response to the hegemony of neo-liberalism, a viable counter-hegemony, spanning South and North, needs to draw together 'subaltern social forces around an alternative ethico-political conception of the world, constructing a common interest that transcends narrower interests situated in the defensive routines of various groups'. 166 I would suggest that rights discourseunderstood as necessarily constantly in flux and the object of political contestation -can play an important role in a counter-hegemonic universalization strategy. Socioeconomic rights discourse gives priority to the goal of universal access of every individual to sufficient access to the goods and services required for human dignity regardless of the ability to pay. It also suggests a level of responsibility to ensure the attainment of these goods, traditionally placed upon the State but not necessarily debarring wider interpretation. For these reasons socioeconomic rights discourse retains the power to both condemn the present and serve as a vehicle to construct an alternative.
Conclusion
This article has drawn upon a Gramscian analysis of hegemony to suggest that the binary opposition often assumed in relation to neo-liberalism and socioeconomic rights cannot be sustained. Neo- 
